REASONS FOR INCLUSION OR REDACTION OF CATEGORIES OF
INFORMATION IN THE REPORT

Background

Having regard to relevant legislation such as the Commissions of Inquiry Act 1950 (Qld) and relevant
information, the review to determine whether additional information could be released was
approached by following three key steps:

1. Whether there is a legal obligation to disclose any of the information contained in the
redacted parts of the report.

2. Whether there is a legal prohibition from disclosing any of the information contained in the
redacted parts of the report.

3. How to exercise the discretion to release those items of the redacted parts of the report that
do not fall under either step 1 or 2.

As there was no legal obligation to disclose any of the information contained in the report, the
review of the original redacted parts of the report first focussed on identifying items prohibited from
disclosure. Upon identification and redaction of these items, there was consideration of whether to
release the remaining redacted parts of the report for which there was no legal prohibition from
disclosure. The determination of the latter step involved consideration of multiple public interest
factors ranging from but not limited to the importance of transparent and accountable government
to the harm that can eventuate to young individuals, staff and security and good order if relevant
parts of the report was made public.

Ultimately, a series of limited redactions have been proposed to the report to protect the following
information:

> prohibited/confidential information;

» confidential information relating to individuals who have been named in the media an
whose identities are therefore known to the public;

> information the disclosure of which could prove harmful to a vulnerable young person
identified in the report;

» information concerning the good order and security of detention facilities;

> information about untested complaints not falling within the terms of reference that
might have an unfair impact on the reputation of staff; and

> information subject to legal professional privilege protect

A more specific albeit non-exhaustive rationale for some of the conclusions is set out below.

Information about adult and youth justice facilities

Agencies responsible for the management of both adult correctional facilities and youth detention
facilities are under an obligation to ensure the safety and security of such facilities, including the
maintenance of good order and the safeguarding of systems for the protection of staff and
detainees. There is a public interest presumption against the release of any information which could
prejudice the ability of Corrective Services or Youth Justice to safely and properly manage these
facilities.



There is a significant amount of information in the report about the management of young persons
in detention. It is not considered, however, that the release of information about a correctional or
youth detention facility, or their management practices, of the kind included in the report is likely to
have any adverse effect on the security or proper management of those facilities. This includes
images of the exterior of the facilities, which are available either from the relevant agency websites
or through a simple search on a site such as Google Earth; and statistics on the capacities of centres
and information about facilities and programs at the centres, as such information is generally
available on websites and in annual reports; policies and procedures used in centres insofar as those
documents, or their relevant content, are already publicly available on agency websites or by other
means.

A limited amount of information which has the potential to facilitate behaviour which could put a
facility at risk is included in the Report, and has been redacted. It includes:

Category of information Pages with redactions

Details of the operation of intercom systems. 327,334

The existence — or non-existence — of monitoring or of CCTV footage of | 240, 241, 245, 248, 249,

a facility 358
A comment about a security vulnerability at a detention centre 263
Definitions of incidents in detention by risk levels, and categories of 246, 378, 379

responses appropriate to each level

Confidential information

Section 32B of the Commissions of Inquiry Act 1950 (Qld) prohibits the disclosure of confidential
information obtained for the purposes of a review under the Act. Confidential information is
defined as information about a person’s affairs, but does not include information which could not
reasonably be expected to identify a person, even though it may concern the affairs of that person.

It should be noted that not all information in the report which concerns the personal affairs of young
persons in detention, or of staff of agencies, could be considered personal information as it does not
identify particular individuals. All young persons and staff are identified by codes, and the disclosure
of the key which links names and codes has been prohibited by the commissioners. It has been
redacted from the report. In certain cases, the identifying codes and some other information
(document reference numbers and dates) have also been redacted to avoid “cross-matching” with
other sections of the report concerning an identified individual and thus disclosing personal
information about that person which would not otherwise be ascertainable.

It is acknowledged that unredacted information concerning individuals’ personal affairs could enable
a very small cohort of persons to identify the subjects of that information, but it would be limited to
those persons who were present at the time of incidents or actions involving the persons to whom
the information relates and who would therefore already be aware of at least the substance of that
information.




Different approaches have been take to the disclosure of personal information relating to young
persons who have and have not been publicly identified. Considerably more information has been
redacted from sections relating to young persons whose names and circumstances have been
reported in the media, as that information can be associated with identifiable individuals and is
therefore considered to be far more invasive of personal privacy

In respect of a relevant young person, although the individual has not been identified and the
individual’s identity can be concealed by judicious redaction of the report, all information concerning
this person is considered so sensitive that the entire chapter concerning the young person has been
redacted. Given the information concerning the young person’s health status and behaviour while in
detention, it is reasonable to suppose that both physical and mental well-being could be
compromised by the release, even heavily redacted, of that part of the report which concerns the
individual. On the other hand, there is an identifiable public interest in the disclosure of the
commissioners’ views on the treatment which was afforded and in the public’s ‘being able to satisfy
itself that prompt and appropriate action will be taken in response to the concerns raised in the
report. It was therefore decided to prepare a summary of the chapter as opposed to releasing
nothing at all (such was the level of concern regarding the young person), minimising the disclosure
of information about the young person but presenting a coherent view of the actions, decisions and
policies which were the subject of the commissioners’ scrutiny. (A redacted version of the chapter
which adequately protected a relevant young person’s interests would not be clear and coherent.)

The following categories of information have been redacted from the report as it is considered that
they fall within the definition of “confidential information”:



Category of information

Page containing redacted

information
(Pages redacted in full are in
italics)

Information which the commissioners specifically identified as
confidential information that was not to be disclosed

This information was included in the report in identifiable sections
which have been redacted from the report

262, 263, 307, 324, 331,
332, 356, 391, 393, 394,
395, 396, 397, 398, 399,
400, 401, 402, 403, 404,
405, 406, 407, 408, 409,
410, 411,412, 413, 414,
415, 416,417, 418, 419,
420,421, 422, 429, 435,
436, 456, 466, 470, 475,
479, 483, 487, 488, 490,
494, 498, 524, 529, 561,
562, 563, 564, 565, 566

Personal information about relevant young persons including — A3, A5,
A6, A7 and A8 — whose treatment in correctional or detention facilities
was considered during the review and whose identities have not been
made public

It should be noted that the behaviour which led to an incident involving
young persons A5, A6 and A7 was investigated by the commissioners
has been aired in the media, but the young persons were not identified

This includes information about their management, their physical,
mental and emotional health, and their behaviour other than the
behaviour which was the subject of findings and recommendations by
the commissioners

9,17, 18, 19, 29, 295, 306,
355, 357, 358, 359, 360,
361, 362, 363, 365, 369,
371, 378, 379, 386, 389,
391, 458, 461, 472, 473,
477,478,479, 480, 481,
485, 486, 487, 488, 490,
492, 493, 494, 495, 497,
499

Information about the young persons who have already been publicly
identified (YP Al and YP A4) other than information which has already
been made public by, or with the consent of, these young persons,
including photographs of the young persons in a correctional facility

This must be considered identifying information insofar as it discloses
something about the personal affairs of persons whose identities are
known to the public or can easily be ascertained

202, 286, 289, 290, 291,
292, 293, 308, 309, 311,
312, 313, 314, 315, 316,
317,318, 320, 322, 323,
324, 325,326, 327, 328,
329, 330, 332, 334, 336,
340, 341, 342, 343, 344,
345, 346, 347, 348, 349,
350, 351, 422, 423, 424,
425,526, 427, 428, 429,
430, 431, 432, 433, 434,
436, 437, 438, 439, 440,
441, 443, 444, 445, 446,
447, 448, 449, 450, 451,
453, 454, 455, 456

Information about a Young Person which is not identifying information
but which is highly sensitive (e.g. health information; information about
the young person’s state of mind; photographs of the young person)

All of Chapter 19
501-552
(see reasons below)

Information which could identify a member of the staff of Corrective
Services or Youth Justice because of the functions performed by that
person

32,199, 369




Category of information

Page containing redacted

information
(Pages redacted in full are in
italics)

Information which reveals that a member of the staff of Corrective
Services or Youth Justice (even though de-identified) has been
mentioned as the subject of untested allegations of improper or
unlawful conduct

18, 243, 261, 422, 423,
430, 431, 434, 437, 440,
441, 450, 451, 453, 454

Information which would identify a service provider (of guard dogs)
and its personnel whose involvement in an incident at CYDC, if it

18, 256, 257, 258, 259,
260, 265, 266, 270, 272,

became publicly known, could have a detrimental effect on the 458, 460, 461
commercial affairs of that business
Information which could identify a person as the source of a 495, 496, 497, 498

confidential submission, or disclose the content of a confidential
submission

References to confidential submissions

262, 270, 271, 272, 307,
324,332,421, 430, 460,
461, 465, 470, 479, 483,
487, 488, 490, 498

(Note that where information that has been redacted is the subject of a footnote, the corresponding

footnote has also been redacted.)

Information about the processes and policies of government
Some of the young persons who are the subject of the report made complaints to various

government bodies — either directly or through a legal representative — about aspects of their

treatment while in a correctional or youth detention facility. The commissioners devoted a

significant amount of space to describing how these complaints were managed, but the great

majority of that material is “generic” insofar as it describes the processes of agencies and the

legislation, policies and guidelines to which they have regard in performing their complaint

management functions.

Although this material was redacted in the version of the report previously released, it does not

appear to meet the definition of “confidential information” as, with some minor adjustments, it

could not be used either to identify a young person or to disclose personal information about a

young person whose identity has already been made public, other than information which has

already been placed in the public domain by, or with the consent of, the young person to whom it

relates. Nor is its disclosure considered likely to prejudice the security, good order or proper

management of a correctional or youth detention facility.

A significant amount of the material redacted in chapters concerning the individual young persons

comprises information about policies and procedures applicable to the management of young

persons in custody or detention. While this is not personal information about the young persons, it

is personal to the extent that it discloses that the young persons were being managed in certain

ways — for example, as being at risk of suicide or self-harm. Where the young persons’ identities

have not been made public, this is not identifying information. Where their identities have been




made public, the young persons themselves have disclosed behaviour of the kind that would have
been managed by the application of such policies and procedures.

Legally privileged information
There is a small amount of information in the report to which legal professional attaches (or, in the
case of a legal opinion provided by the solicitors for one of the young persons, may still attach) and
which should therefore not be released.

Category of information Page containing redacted
information
(Pages redacted in full are in italics)
Legal advice sought by/provided to the Department 195, 198, 199, 239, 365 366,

367, 368, 369

References to a legal opinion provided by a third party 343, 350




























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































SUMMARY OF CHAPTER 19 — THE USE OF MECHANICAL RESTRAINTS

The Chief Inspector of Queensland Corrective Services who was asked to review whether additional
content of this Youth Detention Review could be publicly released has drawn a distinction between
the redaction of chapters 14 - 18 and the approach taken in relation to chapter 19. Unlike chapters
14-18, a 16 page summary of chapter 19 has been drafted and included by the Chief Inspector
instead of a redacted version of the chapter itself. The summarised chapter 19 largely contains
extracts from the Youth Detention Review while also containing some minor additions which have
been included:

1. to maintain confidentiality (and avoid significant harm to specific young individual/s - which
was a real and major concern), yet still ensure accuracy in line with the emphasis and
findings contained in the report;

2. to nevertheless provide a context and a continuity which a conventional redaction process
would not have achieved; and

3. to permitits public release.

Special consideration was given to ensure that the summarised chapter 19 was aligned in terms of
emphasis and all key findings of fact by the commissioners.

INTRODUCTION

Certain incidents which raised concerning issues came to the attention of the Review during its
examination of other matters at the Cleveland Youth Detention Centre. On 17 November 2016, the
terms of reference of the Review were expanded by the Commissions of Inquiry Amendment Order
(No. 1) 2016 to include review of these incidents (‘the amended terms of reference’).

Accordingly, the Review has been tasked with conducting an inquiry in relation to the management
of certain difficult behaviours at CYDC in 2013.

A large volume of information was provided to the Review. In conducting an analysis of these
incidents, the Review has had regard to:

o affidavits (and exhibits) from staff employed by Queensland Health and the Department of
Justice and Attorney-General (“DJAG”), including youth justice employees involved in the
identified incidents;

o affidavits from Ethical Standards Unit staff;

e an affidavit from the Office of the Public Guardian (“OPG");

e material from the former Commission for Children and Young People and Child Guardian
(“CCYPCG");

e CCTV footage of two incidents in 2013;
e Relevant Detention Centre Operational Information System (“DCOIS”) records;

e other documents relevant to the investigations and assessments of the incidents;




e relevant legislation, including the Youth Justice Act 1992 (‘the Act’), the Youth Justice
Regulation 2003 (repealed) (“the Regulation (repealed)”) (both as in force during May
2013) and the Youth Justice Regulation 2016 (“the Regulation”); and

e Youth Justice Policies.

Of particular interest to the Review are incidents involving the use of mechanical restraints:

e responses to self-harming behaviours involving the use of restraints by way of a hog-tie (the
‘hog-tying incidents’) within the separation room in his unit at CYDC; and

e incidents which involved the use of mechanical restraints, using methods other than hog-
tying (the “other mechanical restraint incidents”).

ANALYSIS OF THE MENTAL HEALTH MANAGEMENT OF YOUNG PERSONS AT CYDC

It is apparent from the material that has been provided to the Review, that the use of mechanical
restraints was not appropriate in the cases documented therein, and is not appropriate in general
for such cases.

As a result of the incidents involving mechanical restraints, Youth Justice produced the Report on
Best Practice Approaches to the Use of Suicide and Self-Harm Restraints. In summary, the research
findings were:

e  restraining young people who self-harm is likely to increase rather than decrease
incidences of self-harm; it also has a high potential to be traumatising (or re-traumatising);
particularly in relation to a person whose mental health has degraded to the extent that
they make a serious and dramatic effort to self-harm;

e the use of restraints or seclusion have no value in the treatment of self-harm;

e the use of restraints devices may decrease staff attendance in applying approaches such as
positive behaviour support in order to decrease target behaviours;

e there is growing movement towards promoting evidence-based alternatives such as the
use of Positive Behaviour Support (PBS) to reduce the use of restrictive practices including
in the disability sector where there is some argument for the use of restraints; and

e one of the greatest concerns associated with the use of restrictive practices is that it can
place both the person subject to the restrictive practice and those implementing the
practice at serious risk of harm; in fact restrictive practices have caused serious trauma and
even death.

The above quote is an excerpt from “version 1.0 consultation” of the report (last modified: 27 June
2014). The Review requested a copy of the final Report but was informed that there was no final
copy available, and that further research was continuing.

Finding 19.F3 — Incidents of deliberate escalating self-harm were inadequately managed by CYDC.

CONSISTENCY OF MENTAL HEALTH MANAGEMENT WITH RELEVANT LEGISLATION AND POLICIES
LEGISLATION



A RIGHT TO MEDICAL TREATMENT

Pursuant to the youth justice principles contained at ss.20(a) and (f) of Schedule 1 of the Youth
Justice Act 1992 (QLD) (‘the Act’), a child who is detained in a detention centre under the Act:

e should be provided with a safe and stable living environment; and

e should have access to dental, medical and therapeutic services necessary to meet the
child’s needs.

Section 33 of the Youth Justice Regulation 2003 (now repealed) (‘the Regulation (repealed)’) holds
that a child detained in a detention centre has the right to health services and medical treatment.
Pursuant to s.34, the chief executive must ensure a record of medical examinations and treatment
for each child are kept at the detention centre.

USE OF RESTRAINTS

The chief executive may approve types of restraints a staff member may use to restrain a child. This
power has been delegated by the chief executive. The chief executive may authorise a staff member
to use approved restraints to restrain a child.

Restraints may only be used in certain circumstances. These circumstances include that the child is
in a detention centre and the chief executive believes on reasonable grounds that the child could
seriously harm himself. The formation of this belief has been delegated. Further, restraints can only
be used if the chief executive considers there is no other way to stop child serious harming himself.
This power has been delegated as part of the delegation of s 20(2)(b).

The chief executive must ensure the restraints are used for no longer than reasonably necessary; and
all reasonable steps are taken to use the restraints in a way that respect the child’s dignity. These
requirements on the chief executive have been delegated. The chief executive must keep a register
of information containing particulars of approved restraints and particulars about actual use of
approved restraints.

SEPARATION

Section 22 of the Regulation (repealed) authorises the separation of a child in a locked room in a
detention centre, including at the child’s request and for the child’s protection. If done for the child’s
protection the following approvals are required:

e separation for more than 2 hours: detention centre manager approval;
e  separation for more than 12 hours: inform chief executive;

e separation for more than 24 hours: chief executive approval.

A separated child must remain under observation in a way complying with the directions of the chief
executive. A register of particulars of each child who is in separation must be retained.

POLICIES
YD-1-6 SUICIDE AND SELF-HARM RISK MANAGEMENT POLICY
The Youth Justice policy YD-1-6 Suicide and Self Harm Risk Managementsz7s provides:

4.3 Interventions and management strategies must meet the individual needs of the young
person and be provided in a timely manner.



4.5 All other less restrictive means of addressing the self-harm must be attempted before the
use of mechanical restraints are applied.

The Review notes that the implementation date of approval of this policy was 23 September 2013
and the date of operation was 1 November 2013. The Review notes that prior to the final effective
implementation of this policy there was a policy statement that was complemented by the
operations manual.

YD-3-7 USE OF MECHANICAL RESTRAINTS POLICY

Appendix A to Youth Justice Policy YD-3-7 Use of Mechanical Restraints lists approved mechanical
restraints including:

¢ handcuffs;

¢ nylon body belt (for self-harming incidents only; requires director notification);
e protective helmet (for self-harming incidents only; requires director

e notification);

e restraint sleeve (for self-harming incidents only; requires director notification);

¢ |ockable zip ties (when no handcuffs; requires director notification); and

ankle cuffs (only in emergency; requires director notification).

The Review notes that the implementation date of this policy commenced on 13 May 2013 but the
policy was not approved until 24 July 2013. The final effective implementation date for CYDC was
1 September 2013.

YD-3-8 USE OF SEPARATION IN RESPONSE TO AN INCIDENT POLICY

Youth Justice Policy YD-3-8 Use of Separation in Response to an Incident provides the time limits and
approvals required to meet the legislative requirements concerning separation mentioned above. It
allows for planned separations which are rare and to be set as part of behaviour development plans.
The policy also refers to the requirement to keep a separation register.

YD-3-4 PROTECTIVE ACTIONS CONTINUUM

Youth Justice Policy YD-3-4 Protective Actions Continuum covers the use of force including the
conditions and limitations on use of force under section 17 of the Regulation (repealed). The
continuum comprises four escalating levels of intervention. Following physical intervention at levels
two, three and four, the young person must be seen by a nurse. The policy states that staff cannot
improvise or alter approved techniques.

The appendix to the policy details the approved techniques. These do not include hog-tying or using
restraints in any particular combination.

YOUTH DETENTION CENTRE OPERATIONS MANUAL, CH 1 CARE AND MANAGEMENT;, SECTION 8
SUICIDE AND SELF-HARM MANAGEMENT

This chapter contains no information on the use of restraints in circumstances involving suicide or
self-harm.

YOUTH DETENTION CENTRE OPERATIONS MANUAL, CH 24 EMERGENCY MANAGEMENT

This chapter provides that the centre director must approve the use of a suicide risk head protector,
restraint sleeves, and body belt.



ANALYSIS OF THE WHETHER MENTAL HEALTH ISSUES WERE MANAGED IN ACCORDANCE WITH THE
APPLICABLE LEGISLATION AND POLICIES

WHETHER USE OF THESE RESTRAINTS WERE AUTHORISED - “HOG-TYING NOT PRECLUDED”
To be authorised under the Regulation (repealed):

¢ the chief executive or their delegate must consider on reasonable grounds that a child
could seriously harm himself or herself;

e the chief executive or their delegate must consider there is no other way to stop a child
seriously harming himself or herself; and

e the restraints are to be used for no longer than is reasonably necessary.
The policies provide variously:

e that all other less restrictive means of addressing self-harm are to be attempted before use
of restraints;

e silence in the Manual as to use of restraints involving self-harm;

e approved force techniques that do not include hog-tying. Staff are not permitted to alter
or improvise approved techniques; and

e approved mechanical restraints but silence in relation to their combined use.

Seven documents provided to the Review indicate that the legislation and youth justice policies do
not specifically prohibit the use of the hog-tying method of restraint, and therefore such a method
of restraint is permissible.

It has been submitted that the action fell within the authorisation of the legislation because there is
no “carve out” in the legislation which precludes restraining a person in the method adopted. One
officer concluded that, “there was legislative authority for the use of the restraints and as such the
use of force ... was excused.” Investigations conducted by the ESU did not determine that the use of
the restraints was such that it did not respect the young person’s dignity or that the restraints were
used longer than reasonably necessary.

It has been submitted to the Review that there are no words of limitation in the regulation that
prohibit the restraints being used in combination in a ‘hog tie’ configuration.

In respect of the requirements under section 20 the Regulation (repealed), there are two primary
issues that must be considered:

1. did the chief executive’s delegate consider on reasonable grounds that a young person could
seriously harm him/herself?

2. did the chief executive’s delegate consider there was no other way to stop a young person
seriously harming him/herself?

The use of restraints during the relevant period in 2013 by youth workers was at the direction of
their managers. Managers were relying upon the contents support strategy documents which
contained a misconception that restraints as opposed to containment and observation were suitable
techniques. For example, CYDC staff were experiencing high levels of anxiety in relation to the
perceived risk to a young person engaging in deliberate and persistent self-harm. There was
insufficient expert intervention and advice to allay those anxieties from documents provided.



The self-harm was not life threatening. Had it been life threatening it would have constituted a
medical emergency requiring immediate medical intervention by a doctor. The Review considers
that the managers were not of the view that there was a medical emergency, although they may
have believed that the emergency was a psychiatric emergency. If that is so, that belief ought to
have been reversed upon receipt of certain advice from health staff.

The Review considers that statements that a young person was at acute risk are not supported by
the factual circumstances. There were no reasonable grounds upon which to base a view that a
young person was at serious risk (other than the risk of positional asphyxia through the use of
restraints).

As to the second issue, the Review considers that at the time, management of the self-harming
behaviours involved physically intervening to prevent the self-harming actions.

In line with the Youth Justice research paper, Report on Best Practice Approaches to the Use of
Suicide and Self-Harm Restraints, it is apparent that such intervention, involving mechanical
restraint, was ineffective.

Until CYDC staff were presented with appropriate guidance and expert instruction regarding the best
way to manage and respond to deliberate self-harming behaviour, they were proceeding with
interventions that were not legally authorised. The material provided to the Review clearly indicates
that the CYDC staff were ill-equipped, in terms of training and on-site expertise, to respond to and
manage such behaviour in 2013.

Finding 19.F4 - CYDC staff were not properly equipped, in terms of expert advice or training, to
respond to, or manage, deliberate self-harming behaviour during 2013.

HARM REPORTING - YOUTH JUSTICE LEGISLATION
REPORTING BY STAFF

If a detention centre employee becomes aware, or reasonably aware, that a child has suffered harm
while detained in a detention centre, the employee must, unless the employee has a reasonable
excuse, report the harm or suspected harm to the chief executive immediately and if applicable in
accordance with the regulation. The section includes that it is immaterial how the harm was caused.
Reportable harm is also provided to the CCYPCG.

A ‘Harm reporting schedule’ provided by DJAG to CCYPCG contains a number of incidents involving
self-harm, although earlier hog-tying incidents are not mentioned. Instead, these incidents were
recorded in DCOIS as non-reportable.

There were nursing staff involved in the care of at-risk young persons at CYDC. They expressed
concern regarding incidents of self-harming behaviour. The Review considers that the threshold was
crossed, requiring that ‘harm’ be reported to the Department of Child Safety.

Finding 19.F5 — Incidents involving restraints in a hog-tie manner should have been formally
reported to the CCYPCG as harm pursuant to the Regulation (repealed).

Finding 19.F6 — DJAG should have notified the Department of the Child Safety of incidents.

Finding 19.F7 — Nursing staff should have notified the harm of a young person to the Department
of Child Safety.




OVERSIGHT
BACKGROUND

In 2013, incidents involving self-harming behaviour and the CYDC'’s response to those incidents,
which included the use of hog-tying, were referred to the CMC and the QPS.

The ESU subsequently conducted an initial assessment of the referral, which found that, on review
of the relevant policies, the, “use of handcuffs, leg cuff, restraint belt and head mask are approved
mechanical restraints,” and that while the policy does not prohibit hog-tying, it doesn’t expressly
permit it either. It was noted, however, that, “the listing of handcuffs, and then restraint belt, and
leg cuffs would give support their combined use, as why else would a belt be needed.”

The initial assessment concluded that, if the use of these mechanical restraints was permitted, there
was unlikely to be any misconduct by staff. However, it noted that there may be procedural issues
with respect to a young person being left restrained in a room with a staff member outside the door.
It was also identified that, “the staff involved were inexperienced in dealing with this issue,” and that
this “may result in a further training program for staff being held.” It was further noted that staff
involved in responding to deliberate self-harm would not have experienced such behaviour before
and, as a result, may have been under misconceptions about the risk involved. A full review of the
documentation and the video footage was completed, but at that stage no official misconduct was
identified.

In 2013, the CMC had decided to monitor the matter, and to review interim reports received from
DJAG, before any further action was to be taken by DJAG. The following information was sent to the
CMC:

e CCTV footage;

¢ incident reports;

¢ medical reports;

e policies; and

e advice on how DJAG intended to progress the matter.

The CMC advised that, having reviewed relevant documentation and the Youth Justice policy YD-3-7
Use of mechanical restraints, it was, “unable to accept, at this point in time, the ESU’s conclusion
that such use of restraints was appropriate and in accordance with the Youth Justice Act 2003 [sic].”

This letter also requested that DJAG undertake six tasks:

e areview of an incident to determine whether occurrence reports were consistent with
CCTV;

e advice as to whether this type of restraint was used in other instances;
e advice as to whether this restraint is common practice and complies with policies;

e interviews with officers involved in the incident under investigation, including health
workers who may have raised concerns regarding the restraint;

e information as to who approved the restraints and whether that approval included; and

e an update on review of policies and procedures.
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Internal investigations were subsequently undertaken with the ESU. As part of these investigations,
a request was made for a “detailed report on the events leading up to that approval and also what
took place afterwards”, as well as the approval to use mechanical restraints, and whether this
approval included, “the use of hand and leg restraints and the tying together of limbs.”

Advice was provided that CYDC had “approved a young person to be secured by handcuffs and leg
cuffs because of their continued serious harm. While this restraint meant that their hands were
handcuffed to their back and linked up with their feet, it lasted for no more than 20 minutes whilst
medication was administered to sedate them.” Importantly, the ESU was not informed of earlier
hog-tying incidents (prior to the incident of 27 May 2013 which was included in the inquiry’s terms
of reference).

A briefing note was provided, in which it was noted that CCYPCG was concerned about the use of
hog-tying and wrist locks in respect of a young person. In addition, the briefing note made the
following findings:

e management was significantly challenged and it caused distress to DJAG and QH nursing
staff;

e CYDC attempted to manage using internal and external input and expertise;

e attempts were made to have an at-risk young person transferred to secure mental health
facility were unsuccessful;

e the management of difficult mental health issues was outside expertise of staff and beyond
the scope of detention centre policy;

e policy and procedures at the time regarding suicide and self-harm were correctly observed;

e thereis no technique of hogtying used in detention centres;
0 the technique is not referred to in policy, procedure or legislation;
0 the practice is not specifically forbidden;
0 while restraint is possible, the policy is silent on the levels and types of restraints that
can be applied;

e restraint occurs in centres as required but hogtying has not been endorsed nor have staff
been trained to apply such a technique;

e legislative provision exists for restraint where, on reasonable grounds, it seems a child may
seriously harm themselves. There appears to be little doubt that it was lawful for a young
person to be restrained pursuant to s.20 of the Regulation (repealed);

e legislative provision delegated the use of restraints, and it appeared that the restraint
occurred within the correct delegation level;

e arelevant consideration is whether the action that was taken was the only way to stop him
from seriously harming himself, as well as whether the approach respected his dignity and
was used for no longer than reasonably necessary.

An internal ESU memorandum noted:

e Occurrence Reports were reviewed. The recollection of staff appears reasonably
consistent with the CCTV footage;



the hog-tie restraint was not recognised by the department;
the hog-tie method had not been used at CYDC before;

there was no evidence that that use of mechanical restraints, other than handcuffs, was
commonplace. The restraints were a last resort option in an attempt to safeguard a young
person perceived to be at risk. There was nothing in the policy or legislation that
precluded the use of mechanical restraints. The use of restraints appeared to be in
accordance with the Act, departmental policies and individual support plans;

interviews were conducted with staff. External health providers and health staff from
agencies other than the Department of Health declined to be interviewed. The concern of
medical staff as raised by the CCYPCG was clarified as relating to the fact there was no key
to the handcuffs in case of a young person having a medical emergency;

in relation to the approval given to use restraints, including the hog-tying, it was noted that
internal and external medical staff, and the CYDC management, provided approval to use
mechanical restraints. These mechanical restraints included handcuffs, leg cuffs, a
protective helmet, and a body belt. As it was able to manoeuvre out of these restraints,
approval was given for the securing of the hand and leg cuffs to the body belt (i.e. the hog-
tie position). A helmet was also approved to protect against injuries to the head when a
young person attempted to bang their head on the concrete floor or walls;

chemical restraint was authorised by medical stakeholders.

ESU concluded that, “[a]ll staff that approved the use of mechanical restraints or chemical restraint
were authorised to do so by legislation or policy.” Further, it was found that the allegation,
regarding the possibility that the use of mechanical restraints constituted improper treatment, was
not capable of being substantiated.

ESU also identified five procedural and systemic issues:

1.

medical staff identified that while a young person was secured to a bed in medical that if
there was an emergency he could not be released as there was no key for the hand cuffs in
medical. This was brought to the attention of management who immediately arranged for
hand cuff keys to be made available to staff supervising in medical. [Resolved]

it was identified that most of the resource stakeholders work 9am — 5pm Monday to Friday
and are not on call over a weekend or public holidays to provide detention centre staff with
information and assistance in the event of a serious incident taking place. Consideration
should be given to having a support network capable of responding outside of normal
working hours. [Requires consideration]

during the inspection of the mechanical restraints and suicide risk clothing it was observed
that the equipment was old and ineffective. The protective helmet appeared to be similar to
an old style football helmet. It is clear from the evidence that the belt used did not perform
the function it was intended for. The suicide risk clothing/bedding was dirty and appeared
old. Consideration should be given to updating both the mechanical restraints and the
suicide risk equipment used in detention centres. [Requires consideration]

it was identified that staff were trained in the use of hand cuffs as part of the “Protective
Actions Continuum” training, however there appeared to be no training provided in the use
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of other types of mechanical restraints approved for use within the detention centre.
Considerations should be given to including training in mechanical restraints as part of the
“Protective Actions Continuum” given there is an expectation that staff will use the
mechanical restraints. [Requires consideration]

5. staff appeared to have received minimal training in dealing with young people with mental
health issues or severe behavioural issues and, given the increase in young people displaying
these issues, consideration should be given to provide staff with a higher level of training in
responding to young people displaying these issues, MHATODS [Mental Health Alcohol
Tobacco and Other Drugs Service] have indicated that they are prepared to provide training
in this particular area. [Requires consideration]

In 2014, ESU provided a briefing note, requesting whether, subject to the CMC’s concurrence,
allegations of improper treatment between ought to be found to be substantiated. The briefing note
provided a summary of ESU’s investigation in which it was noted that there were genuine concerns
for the safety of a young person] and staff took steps which progressed gradually from the use of
hand cuffs to use of all mechanical restraints permitted within the legislation and policy (hand cuffs,
leg cuffs, belt, and the protective helmet) in an attempt to reduce self-harming, and at all times the
young person’s safety was their key motivation. Staff had not previously been confronted with the
continuous self-harming behaviour of a young person. It was identified that this behaviour was
extremely difficult to manage and the balance between preventing serious self-harm and
maintaining individual rights was very challenging. The CYDC attempted to manage such behaviour
using internal and external input and expertise, but managing such difficult mental health issues was
outside the expertise of youth detention centre staff and beyond the scope of detention centre

policy.

Early in 2014, ESU wrote to the CMC, providing the Investigation Report and Corresponding Brief,
together with the information of, and advice to, the CMC. -The CMC subsequently advised that the
CMC considered the ESU’s interim report had adequately addressed the relevant matters for
investigation and was therefore to be a final report. the CMC agreed with the finding that the
allegations were unsubstantiated, and, “strongly endorsed [the] recommendations,” contained
therein, namely that:

e access be available outside of normal business hours to resource stakeholders capable of
responding to a serious incident;

e mechanical restraints and suicide risk equipment be renewed in the detention centres; and

e Protective Action Continuum training be broadened to incorporate all forms of mechanical
restraint; and

e further training for staff in dealing with young people with mental health issues.

The CCYPCG was concerned about the appropriateness of the actions by CYDC and, as a result, the
following information was requested by the CCYPCG to ascertain whether any investigation or
review ought to be undertaken by the Review:

e whether the use of mechanical restraints applied to the wrists and ankles (described as
“hog tying”) is considered an appropriate method of suicide and self-harm management
and whether it is authorised under the Act and the Regulation (repealed); and

e whether the Department of Child Safety was advised of each of the incidents involving
mechanical restraint at the relevant times.
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DJAG advised the CCYPCG’s that the CMC agreed with the ESU’s findings, on the basis that:

e the use of the method of restraint referred to above is not common practice — this was the
first time this practice had occurred;

e that particular method of restraint was adopted as a last resort to try and safeguard the
young person during a period of chronic and pervasive self-harming;

e the use of restraint in this manner was not precluded in legislation, policy or procedure;
and

e some incidents had been added into the Department of Child Safety’s computer system,
and some were not. It was explained that the latter incidents were not added as they were
not classified as reportable incidents.

The Queensland Ombudsman inherited the file in relation to this matter from the CCYPCG as a result
of the abolition of that latter entity. The OQO wrote to DJAG, advising that it did not intend to
“investigate the incidents nor review the lawfulness of the action taken,” and that the 0OQQ’s focus
was instead on, “the systems and processes the department has in place for managing young people
at risk of self-harm”. The OQO requested material from DJAG, including ESU’s investigation report,
relevant policies, details of training and details of the last three of uses of force at CYDC in response
to incidents of self-harming. This information was provided by DJAG.

In 2015, the Ombudsman advised DJAG that it was, “satisfied as to the actions being taken by the
department in relation to this issue and do not intend to further investigate at this time.”

DJAG subsequently advised the OQO that significant work had been undertaken in relation to DJAG's
review of the suicide and self-harm intervention framework, as well as further actions by Youth
Justice to strengthen this process. Relevantly, the letter advised:

...the Youth Detention Governance Committee made a determination that the use of
suicide risk restraints was not best practice. However, the use of specially
manufactured helmet, handcuffs and body belt (which is used to secure the handcuffs
close to the young person’s body) may still be necessary in very extreme situations. It is
important to note that if such a situation was to occur, emergency medical services
may also be called to attend the centre. The young person would be subject to
constant supervision. This requires that are least one (often two) staff member be
physically present with them at all times to offer emotional support and ensure their
physical safety.

ANALYSIS OF THE ADEQUACY OF THE OVERSIGHT BY THE RELEVANT STAKEHOLDERS
POOR RECORD KEEPING

There were several instances of a young person being restrained in a hog-tie position. The level of
detail contained in the descriptions of these instances vary. The Review considers that most
descriptions were vague, while others omitted reference to the use of restraints entirely. Only rarely
was the use of restraints described accurately.

The Review considers that a sufficiently detailed description of an incident involving the use of
mechanical restraints should include, at the very least, specific reference to the particular restraints
used (i.e. handcuffs, body belt), and how these restraints were applied to the young person (i.e.
handcuffs applied to young person behind his back, and joined to the body belt).
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Finding 19.F8 — The documentary records kept by health and CYDC staff in relation to incidents in
which a young person was restrained in a hog-tie position lacked accurate
descriptions of the restraint mechanism used.

Finding 19.F9 — Accurate descriptions of restraints and narratives of incidents in which a young
person was restrained in a hog-tie position were not included in the investigation
material provided to either ESU or CMC.

Recommendation 19.R2 — Staff who authored the documentary records identified in this Chapter
should be retrained in minimum standards of documentation
requirements to provide accurate documentary entries reflecting all
interventions (including methods of restraint) and incidents.

LACK OF AVAILABLE CCTV FOOTAGE

There were a number of separate incidents that were recorded on DCOIS system involving the use of
mechanical restraints during the relevant period in 2013. Of these incidents, only three had CCTV
footage available to the Review.

There are anomalous CCTV records for two incidents. In relation to the first incident, there is no
footage of the events which occurred inside the room. Instead, the only footage available depicts
the doorway outside the entrance to the room. However, the second incident, which occurred in
the same unit, was fully captured by CCTV cameras.

CCTV footage of all incidents was requested. On receipt of the available CCTV footage no
explanation was provided as to why there was footage for the second incident and not the first. Due
to time constraints no further enquires were made by the Review regarding the CCTV footage. The
Review considers that CCTV recordings of restraints being applied on both occasions ought to have
occurred. No CCTV footage was supplied to the Review for one incident and the ESU report states
that none exists.

Without CCTV footage, a reviewer of an incident involving restraint of a young person often relies
solely on the accuracy and detail provided by staff as to the method of restraint/s used. DCOIS
records varied in the level of detail provided. That created difficulty in determining with accuracy
what occurred.

For further discussion on retention of CCTV footage see the CCTV chapter of this report.

Finding 19.F10 — CCTV footage of the interior of the separation room was either not recorded or
not retained for the incidents in which a young person was restrained in a hog-
tie position.

ISSUES WITH ESU INVESTIGATION
OMISSIONS IN REPORTING OF EVIDENCE FROM WITNESSES INTERVIEWED

In addition to examining the contents of the DCOIS entries by CYDC staff and health workers, the
Review has listened to the tape recorded interviews conducted with the CYDC staff and health
workers by ESU as part of their investigation, and as directed by the CMC. The Review has also
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considered the summaries of those interviews that were prepared by ESU and annexed to the report
provided to the CMC.

On reviewing this information, the Review considers that there are omissions between the reporting
of evidence from witnesses interviewed by the ESU.

Finding 19.F11 — ESU’s investigation report, relied upon by the CMC, omitted opinions of and
information from staff who were interviewed in the ESU investigation of the
incident.

NO SUBSEQUENT ACTION TAKEN TO PRECLUDE HOG-TYING IN POLICIES

The risks involved in managing deliberate self-harm by mechanical restraints were clearly identified
in the Report on Best Practice Approaches to the Use of Suicide and Self-Harm Restraints. Further,
the Queensland Corrective Services Control and Restraint Manual (for prisons), holds:

Positional Asphyxia occurs in a situation where a subject is placed in a position where the
free action (bellows action) of the diaphragm and intercostal muscles is compromised,
thereby causing hypoxia, disturbed heart rhythm and potentially, death. Simply put —
the subject’s body position obstructs their breathing which ultimately may lead to
suffocation then death.

Much of the early controversy, and therefore research, focused on the world wide
restraint technique of ‘Hog-Tying’. Hog-tying requires a subject’s hands and ankles to be
bound and then secured together behind the subjects back. Once restrained in this
manner the subject lies face down or on their side. This technique is an extremely
effective method of restraining subjects but it is not one used by any Australian law
enforcement agencies.

The evidence provided to the Review indicates that at least some staff at the CYDC, namely consider
the mechanical restraints policy ought to be upgraded to, “depict those methods of mechanical
restraint that are acceptable and the clear circumstances in which a particular type of mechanical
restraint can be used.”

However, from the information provided to the Review, it appears that no action has been taken to
ensure that hog-tying is prohibited from being used as a method of restraint for young people in
youth detention centres. Alternatively, the Regulation ought to be amended to reflect that where a
number of restraints are used in combination (except transport restraints, i.e. approved handcuffs
and ankle cuffs) each specific combined use must be approved by the Director-General of DJAG with
concurrent approval from the Director-General of Queensland Health.

In that regard, reference is made comments in a letter to the OQO which stated:

Following research to determine contemporary best practice approaches to restraining
young people who are exhibiting extreme self-harming behaviours, the Youth Detention
Governance Committee made a determination that the use of suicide risk restraints
was not best practice. However, the use of specially manufactured helmet, handcuffs
and body belt (which is used to secure the handcuffs close to the young person’s body)
maly still be necessary in very extreme situations.

This Review considers that this statement does little to clarify the formal position of the department
in respect of hog-tying.
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Recommendation 19.R3 — The Review recommends that Youth Justice policies, procedures and
manuals should be amended to positively preclude the use of
restraints to ‘hog-tie’ (or restraint by means of a similar description) a
young person. Alternatively, the Youth Justice legislation should be
amended to reflect that where a number of restraints are used in
combination (except transport restraints —i.e. approved handcuffs and
ankle cuffs) each specific combined use should be approved by the
Director-General of DJAG with concurrent approval from the Director-
General of Queensland Health.

Recommendation 19.R4 - The Review recommends that in addition to a list of approved
restraints, Youth Justice policies should provide clear descriptions of
how they are to be used (e.g. whether they may be used in
combination, and if so the method by which this combination is
achieved). This is particularly important given that, upon its
commencement on 26 August 2016, the Youth Justice Regulation 2016
required individual staff members to hold the reasonable beliefs
necessary to exercise the power pursuant to section 19(1). This is in
contrast with sections 20(2) and (3) of the Youth Justice Regulation
2003 (repealed), which entrusted delegated managers only.

IMPLEMENTATION OF RECOMMENDATIONS OF ESU INVESTIGATION

The Review has not been provided with information of the extent to which the general
recommendations made by ESU and endorsed by the CMC, have been implemented. The Review
strongly supports the first recommendation, that access to medical stakeholders capable of
responding to a serious incident be available outside of normal business hours.

As to recommendation 2, no current information could be located by the Review about the renewal
of mechanical restraints and suicide risk equipment. In respect of recommendation 3, the PAC policy
makes no mention of self-harm restraints. The current Youth Justice policy YD-1-6 Policy Suicide and
self-harm risk management provides:

4.5 All other less restrictive means of addressing the self-harm must be attempted before the
use of mechanical restraints are applied.

4.6 If mechanical restraints are required:

e staff must comply with sections 20 and 21 of the Youth Justice Regulation 2003 and Policy
YD-3-7: Use of mechanical restraints. This includes notifying the centre director prior to
their use;

e they must be used in a way that ensures that all reasonable steps are taken to respect the
young person’s dignity;

e the young person must not be restrained for any longer than is reasonably necessary given
the circumstances.

The Review is concerned that hog-tying has not been clearly prohibited in the Youth Justice policies.
The Review is also concerned that the policies do not adequately distinguish between young people
at risk of suicide, and young people who are engaging in deliberate self-harming behaviours. In
particular, despite evidence to the contrary, the Youth Justice policy YD-1-6 Policy Suicide and self-
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harm risk management, as extracted above, continues to support the use of restraints in relation to
deliberate self-harming behaviour.

In relation to the fourth recommendation, the Review strongly supports the provision of further
training to youth detention workers in the areas of young people at risk of suicide and young people
who self-harm.

Finding 19.F12 — Many young people detained in youth detention centres suffer from mental
health issues including, but not limited to:
e deliberate self-harm;
e suicidal ideation;
e complex trauma;
¢ developmental trauma; and
e substance abuse and dependence.

Recommendation 19.R5 — The Review recommends that youth detention centre employees
should receive more training in identification, treatment and
management of young people with mental health issues.

Recommendation 19.R6 — The Review recommends that youth Justice policies and risk
assessment tools should:

e distinguish between suicide risk and self-harm risk; and
o reflect the research undertaken by Youth Justice that physical
restraints escalate self-harming behaviour.

The incidents considered highlight deficiencies at both Youth Detention Centres. The submission
received from Children’s Health Queensland HHS outlined the mental health services available to
young people in Queensland, including those in youth detention centres. That included forensic
CYMHS. BYDC operates a triage system as a result of the increased demand for forensic CYMHS
services; information relating to CYDC was not included in that submission. BYDC also has an on-call
psychiatrist after hours. It is not apparent to the Review that CYDC has such an arrangement with
THHS. The Review considers that a young person would have been better treated and managed had
such an on-call psychiatry facility after hours service been available. The Review notes that a
member of the medical staff did provide advice that s/he could be contacted after hours but was not
so contacted. BYDC reported no difficulty with achieving transfer to inpatient mental health facilities
where appropriate. However, that does not seem to have been the case at CYDC. The reports from
CYDC staff reflect that concern.

The CHQHHS submission also reflects that there is an anticipated increase in the demandssss for
Forensic CYMHS services when young people aged 17 years are detained at youth detention centres.
The Review considers that such an increase may lead to a demand for inpatient secure services for
young people. The Review is aware that there are no adolescent forensic inpatient facilities in
Queensland at present.

The Review has received an addendum submission from Children’s Health Queensland HHS which
notes that young people detained in a detention centre who require intensive clinical care do not
have access to multi-disciplinary treatment in a secure clinical inpatient environment at present. In
that submission it is stated that these young people are often difficult to manage in existing
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inpatient adolescent mental health units. There is a specific concern raised in respect of female
young people as it was considered that,

“the safety of female consumers in Medium Secure and High Secure Units poses multiple
challenges at present; these issues are even more problematic in the case of female
consumers under eighteen years of age.”

CHQHHS submit that the demand for an adolescent forensic facility is growing rapidly.

Recommendation 19.R7 — The Review recommends that consideration should be given to

creating a 0.5 FTE consultant psychiatrist and a 1.0 FTE psychiatry
registrar to be based at each youth detention centre.

Recommendation 19.R8 — The Review recommends that a consultant psychiatrist should be
available on call after hours and on weekends.
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